Letter 12

STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION

LEGAL DIVISION (MIC:82)

450 N STREET, SACRAMENTO, CALIFORNIA

(P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0001)
(916) 324-2579

May 31, 1994

M. Robert C. Petersen
Santa Cruz County Assessor
701 Ccean Street

Santa Cruz, CA 95060

RE: Property Tax Rule 462.5

Dear M. Petersen:
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Your letter of May 9, 1994, to The Board of Equalization
regar di ng and 's property has been referred
to me for response. W understand the facts of this matter to be
as foll ows:

FACTS

("Owners”) own two parcels of
| and. Each of the two parcels is currently being used as a
single famly residence rental. Both parcels are zoned C-1. The
Owmers wish to sell both parcels to the Santa Cruz County
Redevel opnent Agency ("Purchaser”) and wi sh to purchase
repl acenent property that will be conpatible with the provisions
of Property Tax Rule 462.5. The Owmers have inquired as to what
types of commercial property mght qualify under Rule 462.5:

1. Vacant | and zoned C 17

2. Property with existing comercial use as all owed
under C-1 zoning?
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3. Vacant G 1 land with an intent to construct a
commercial building as all owed under the zoni ng?
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LEGAL ANALYSI S

As you know, Section 68 of the Revenue and Taxati on Code
i npl emrents subdivision (d) of Section 2, Article XIIl A of the
California Constitution and provides an exclusion for change in
ownership for the acquisition of real property as a repl acenent
for property taken by em nent domain, etc. Property Tax Rule
462.5 (18 California Code of Regulations Section 462.5)
i npl ements Section 68 and provides that

"The term “change in ownership' shall not

i nclude the acquisition of conparable real
property as replacenent for property taken if
t he person acquiring the replacenent real
property has been di splaced fromproperty in
this state by:

(1) Em nent domai n proceedi ngs
instituted by any entity authorized
by statute to exercise the power of
em nent domain, or

(2) Acquisition by a public entity, or

(3) CGovernnental action which has resulted in a
j udgnent of inverse condemati on.

Rul e 462.5, subdivision (c), states, in pertinent part, that
repl acenent property "shall be deened conparable to the repl aced
property if it is simlar in size, utility, and function." Under
subdi vision (c)(1), property is simlar in function if the
repl acenent property is subject to "simlar governnental
restrictions, such as zoning". Under subdivision (c)(2),
property is simlar in size and utility "only to the extent that
t he repl acenent property is, or is intended to be, used in the
sanme manner as the property taken." The specific and distinct
exanpl es given include vacant, commercial, single-famly
residential and duplex, and multi-famly residential other than
dupl exes. In addition, subdivision (c)(2)(A) of Rule 462.5
states that:

"A repl acenent property or any portion

t hereof used or intended to be used for a
pur pose substantially different than the use
made of the replaced property, shall to the
extent of the dissimlar use be considered
not simlar in utility."

Based on Rul e 462.5, subdivision (c)(1), if in this case the
Omers replace the two C-1 single famly residence rentals with
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property zoned C-1, as indicated in your letter, such replacenent
property could be considered simlar in function to the replaced
property since both the replaced and the replacenent properties
woul d be subject to simlar governnmental restrictions, i.e., CG1
zoni ng. However, although the requirenent of simlarity in
function appears to be net in this case, the replacenent property
must al so neet the requirements of simlarity in size and utility
in order to be conpatible with the provisions of Rule 462.5,
subdivision (c)(2), i.e., the replacenent property nust be, or
must be intended to be, used in the sanme manner as the repl aced

property.

Based on the specific requirenents of Rule 462.5,

subdi vision (c)(2), the Owmers would have to replace the single
famly residence rentals with either existing single famly

resi dence or duplex rentals at the time of purchase, or with
properties which are not currently single famly residence or
duplex rentals but which the Omers intend to transformto such.
Thus, if the Owers replace the single famly residence rentals
with vacant |and zoned C-1, vacant land with the intent to
construct a commercial building as allowed under C1 zoning, or
with other property with existing commercial use as all owed under
C-1 zoning, such replacenent properties would be used for a

pur pose substantially different than the use nmade of the replaced
property and would not be simlar in size and utility or
"conparable" to the single famly residence rentals within the
meani ng of Rule 462.5, subdivision (c)(2).

In addition, in this case, it appears that the repl acenent
properties nmentioned in your letter would be used for a purpose
substantially different than the use made of the repl aced
properties. Pursuant to Rule 462.5, subdivision (c)(2)(A), such
substantially different use of the replacenent property or
properties "shall to the extent of the dissimlar use be
considered not simlar in utility.” To the extent that the
repl acenent property is not simlar in size, utility and
function, the property "shall be considered to have undergone a
change in ownership.” (Rule 462.5, subdivision (c)(3)). Thus, if
the Owers replace the single famly residence rentals with
property or properties other than single famly residence or
duplex rentals or properties to be transforned as such, the
repl acenent property or properties will have undergone a change
in ownership under this subdivision
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The views expressed in this letter are, of course, only
advisory in nature. They are not binding upon the assessor of
any county. If you have further questions on this issue, or if
you need additional information, please do not hesitate to
contact ne at (916) 324-2579.

Qur intention is to provide tinely, courteous and hel pful
responses to inquiries such as yours. Suggestions that help us
to acconplish this goal are appreciated.

Very truly yours,
/s/ Luma G Serrano

Luma G Serrano
Staff Counsel

LGS jd
precednt/ endonai n/ 94004. 1 gs

cc: M. John Hagerty, MC: 63
M. Verne Wlton, MC: 64
Ms. Jennifer WIllis, MC 70



